To the Editor,
We have read with great interest the letter to the editor entitled "An alternative malpractice system suggestion for Turkey: Patient compensation system" by Olcay et al. (1) that was published in Anatolian J Cardiol 2015; 15: 775-6. It is our opinion that the patient compensation system (PCS) that was proposed to prevent healthcare staff burnout, defensive medical practices, and increased healthcare expenditures at first appears convenient in general terms. According to our previous study in which judicial issues experienced by emergency physicians were examined, we determined that 57.8% of emergency physicians were complained to patient communication units and 14.2% of them were sued for medical malpractice. Furthermore, we observed that clinical decisions of 41.5% of emergency physicians were affected by previously experienced judicial and administrative inquiries (2) . With respect to these studies, we believe that some legal points need to be considered while designing PCS, which is deemed beneficial to conduct healthcare services.
First, PCS cannot alter the physicians' responsibilities within the context of penal law and disciplinary law. It would be useful to mention that such a compensation system cannot concern the physicians' penal and administrative/disciplinary responsibilities but can concern their civil (pecuniary) responsibilities. Moreover, regarding the scope of PCS, it would be appropriate to clarify the compensation matter of "moral damages" alongside "material damages", arising from malpractice.
Besides, it appears that the PCS board would comprise healthcare professionals and is projected to function as part of PCS has been designed as a relatively autonomous "administrative" board. The organization, powers, and activities of such a board should be regulated by the "law" in accordance with the Principle of Legality of the Administration that is provided by Article 123 of the Constitution.
Legislative regulations concerning the compensation board must comply with the constitutional principles and rules. In this context, because the board authorized to pay compensation would not be regarded as a "judicial organ" and its decisions as "judicial decisions"; it would not be legally possible for this board to be organized and authorized in a manner that it would replace "courts"/"judicial review", even for merely a specific field. This system can be expected to form a facultative alternative rather than a compulsory substitution to a judicial review. What needs to be currently stressed is that judicial review cannot be excluded against the board's decisions. Hence, according to Article 125 of the Constitution stating that "Recourse to judicial review shall be available against all actions and acts of administration.", it will be clearly unconstitutional to enact that decisions of a compensation board, considered to be "administrative", would be definitive and cannot be sued.
Moreover, composing additional regulations should be considered for the time limit to bring actions, such as providing that application to the board shall stop the time limit. Furthermore, Article 129 of the Constitution, which states "Compensation suits concerning damages arising from faults committed by public servants and other public officials while exercising their duties shall be filed only against the administration in accordance with the procedure and conditions prescribed by law, as long as the compensation is recoursed to them." should be considered while making legislative regulations with respect to the pecuniary liability of physicians who have a "public official" status.
As it can be observed, an array of legislative regulations and amendments are required to realize PCS. However, in that case, it is clear that such a system would be completely different from the one proposed and would deviate from its original goals when the abovementioned points are to be considered. Moreover, this subject has some other dimensions that may lead to some professional and legal issues that require careful attention. In conclusion, PCS may initially make sense by providing hope of minimizing actions for compensation resulting from malpractice; however, the authors of this study regard it as a proposal that is not so easy to implement in the short term because the "conciliation procedure", with which PCS has some similarities and that had been promulgated in 2011 (3) concerning the compensation for damages arising from the health practices, was abrogated in 2014 (4).
